LANGUAGE
MATTERS

D&O and
PI Exclusions
The ubiquity with which the professional services exclusion (“PSE”)
appears on D&O policies might suggest a consistent and easily
communicated position. Sadly, this is far from the case. Despite
this being the most regularly applied discretionary exclusion,
inconsistency exists around its purpose, construction and impact.
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An appropriate place to start might be to consider two of the factors that are relatively clear:
1. instances of personal liability for professional negligence are rare. Merrit v Babb (2001)
potentially opened the way for this, attaching liability to an individual for a mortgage valuation.
However, that case was decided with very particular public policy considerations in mind
and it has subsequently been held that the duty of a professional (generally) is to an employer
organisation, not personally to a client. To fix a personal duty of care there would (again,
generally) have to be an assumption of personal responsibility to indemnify the claimant
against the risk of loss. Even if there had been any such assumption of responsibility, a
claimant would still have needed to reasonably rely on that assumption in order to crystallise
any such personal duty;
2. there is little or no decided case law in the UK on D&O insurance, so no obvious signposts
even on a general level, let alone the subtleties of D&O wordings.
In a professional services claim a claimant normally takes the rational approach and sues the
organisation, rather than the insured person (‘IP’) him/herself. This makes sense, because it is
usually the employer organisation that contracts with the claimant, and if negligent professional
advice causes loss, the employer organisation is vicariously liable for the acts of employees.
As one would expect, the PSE exclusion seeks to preclude cover for such costs under a D&O
policy. Even if the claimant isn’t rational and they choose to sue the IP and/or his/her company,
if the IP’s actions are not fraudulent, his/her defence should be relatively straightforward i.e. the
buck passes onto the employer. If those costs are (for whatever reason) not indemnified by his/
her company, it is not the responsibility of the D&O policy to act as surrogate for what clearly is
a professional negligence scenario.
One view amongst underwriters is that there is no need for the PSE endorsement in the first
place. Professional services ought to be provided in the capacity of a professional whereas
a D&O policy ties the wrongful act to the insured capacity i.e. a director or officer. However,
underwriters will seek to avoid doubt and apply the endorsement to reinforce the fact that
the provision of “professional services” is outside the scope of the insurance. Whatever the
view, the construction of the PSE is vital and, in broad terms, it tries to create a demarcation
between D&O and PI insurance. It doesn’t always do this very surgically and it is often done
rather clumsily. Problems can arise when broadly worded PSEs are routinely attached to the
D&O policies of companies which, it might be argued, do little else but provide ‘professional
services’, a term which itself is capable of generous interpretation. Some language excludes
‘service and advice’ which, if undefined, reverts to an ordinary English meaning. So, if you’re
the director of your residential block, are you are providing a ‘service’ to the other residents?
Probably. Will the transport firm be delivering a bus or train ‘service’ to its clients? Probably.
That’s why language is so important.
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The meaning of “professional” varies according to the context in which it is set, but it generally
connotes pertaining or appropriate to a learned and traditional profession. The concept ought
to be well understood and contextualised by the capture of the risk in a Professional Indemnity
cover. It is perfectly legitimate to apply a PSE to a risk where the client ought to buy PI cover.
However unlikely it is that a claim could find a way to the policy, it avoids any doubt. The difficulty
comes where the construction is so generic and poorly refined that the application may extend
beyond what one might reasonably contemplate as professional services for a fee i.e. within the
province of a PI policy. Paradoxically, too broad an application of exclusionary language can
potentially weaken the impact if challenged. D&O claims can be complex creatures and the fact
patterns are rarely the same so it is unwise, and probably impossible, to prescribe a definitive
position. It is therefore of vital importance to examine the language used in each case.
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